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ATTENTION    
: 
Atty. Pharson B. Mamalo



OIC, Regulations Office
SUBJECT     
: 
REQUESTED PRBOA INTERPRETATION OF THE PROVISIONS OF SECTION 35(3) OF THE 2004 IRR OF R.A. NO. 9266
REFERENCES   :
1)
PRC 1st Indorsement dated 06 July 2011 by Atty. Pharson B. Mamalo, OIC Regulations Office (received by the undersigned on 13 July 2011); and


2)
Philippine Rice Research Institute (PhilRice) letter dated 05 July 2011, addressed to Atty. Pharson B. Mamalo, OIC Regulations Office (received by Atty. Mamalo at 2:20 p.m. on 06 July 2011) and attached to this communication   

Dear Sir,
Warm greetings from the Professional Regulatory Board of Architecture (PRBoA)!

I apologize for the PRBoA’s delayed response as xxx. 
The weeks before were also spent preparing positions/ supplemental positions relating to (and attending to Congressional hearings on) about eight (8) pending bills that directly/ materially affect the future of the architecture profession in the country.     
Anent the matter of the 05 June 2011 PhilRice communication, the requested PRBoA interpretations of the subject IRR provisions are as follows:

1) premised on the Architect’s mandated assumption of civil liability for the architectural plans/ designs under Art. 1723 of the New Civil Code (1954), the 1979 Standards of Professional Practice (Architect’s National Code) approved by the PRC assigned ten percent (10%) of the Architect’s Fee to cover such a liability under the Civil Code; this provision has to be further clarified in that the Architect’s Fee must only cover the architectural and allied design components of the project i.e. approximately 47% to 53% of the estimated/ final project cost, excluding all engineering works, for which the Architect does not assume civil liability, unless the registered and licensed engineers (who prepared, signed and dry-sealed the engineering plans/ designs/ specifications) are also the employees or staff of the Architect-of-record (Aor); the term allied components encompasses works falling under architectural interiors (AI) and site development, as well as pre-assembled/ non-custom-made/ off-the-shelf/ commercially-available furni-
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ture/ movable items (not custom furniture pieces which are designed by registered and licensed Interior Designers), fixtures, equipment such as elevators, escalators, walkalators and the like, signage and way-finding systems, as well as décor pieces (if the Architect-of-record was the entity who directly specified the same).   
2) in the case of Sec. 35.3 of the 2004 IRR of R.A. No. 9266, the 1.5% civil liability fee/ incentive pay per project must therefore only cover the architectural and allied components of each Government project under consideration i.e. from 47% to 53% of the estimated/ final project cost; however, if the Government Architect-of-record (GAor) exercised direct supervision or had substantial involvement in the preparation/ architectural and engineering (A&E) design coordination/ review/ in-house approval of the detailed engineering (DE) plans/ designs of the Government project i.e. assuming the A&E plans/designs were prepared in-house by the Government, the proportion of the estimated/ final project cost to which the 1.5% civil liability fee/ incentive pay should apply, should be on approximately 54% to 72% of the estimated/ final project cost of the Government project;
3) in reply to the first PhilRice query, it is the PRBoA opinion that the 1.5% civil liability fee/ incentive pay for the GAor is for each Government project i.e. not for all the Government projects for which the GAor signed and sealed the architectural and allied plans/ designs/ specifications (say over a period of 1 fiscal year);

4) the civil liability of the GAor is not extinguished by separation from Government service; in fact, under Art. 1723, if the design flaw (or damages or injury resulting therefrom) is discovered or occurs at year 15 (reckoned from actual building occupancy, whether lawful or unlawful), the GAor shall wait for another 10 years within which a civil suit may be filed against him/ her; 

5) in answer to the second PhilRice query anent a theoretical situation concerning three (3) Government projects each costing PhP 12.0 millions, and further assuming that the annual salary of the GAor is at PhP300,000.00, the following is the PRBoA opinion:

a) assuming that the GAor only signed and sealed for the architectural components of Government Project No. 1, and for which the architectural components amounted to 47% of the estimated/ final project   cost, the GAor should receive a civil liability fee/ incentive pay computed as follows;

PhP12.0M x 0.47 = PhP5.64M x 0.015 = PhP 84,600.00;
(where the computed amount of P84,600.00 is less than PhP150,000.00 i.e. 50% of the annual salary of PhP 300,000.00);  

b) assuming that the GAor signed and sealed for the architectural and  allied design components of Government Project No. 2, and for which the architectural and allied design components amounted to 53% of the estimated/ final project   cost, the GAor should receive a civil liability fee/ incentive pay computed as follows;

PhP12.0M x 0.53 = PhP6.36M x 0.015 = PhP 95,400.00;
(where the computed amount of P95,400.00 is less than PhP150,000.00 i.e. 50% of the annual salary of PhP 300,000.00); and  
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c) assuming that the GAor signed and sealed for the architectural and  allied design components of Government Project No. 3 but was also actively involved in the preparation/ A&E design coordination/ review/ in-house approval of the detailed engineering (DE) plans/ designs of the Government project, and assuming further that the A&E plans/designs were prepared in-house by the Government, and for which the architectural and allied design and coordinative engineering design components amounted to say 72% of the estimated/ final project cost, the GAor should receive a civil liability fee/ incentive pay computed as follows;

PhP12.0M x 0.72 = PhP8.64M x 0.015 = PhP 129,600.00;
(where the computed amount of P129,600.00 is still less than PhP150,000.00 i.e. 50% of the annual salary of PhP 300,000.00);  

d) in view of the foregoing, the GAoR shall receive a total of PhP309,600.00 (subject to applicable local and national taxes) for the three (3) Government projects he was involved with, provided that the 3 Government projects are all completed within the same year; 

e) still in response to the second PhilRice query, it is the PRBoA opinion that the civil liability assumed by the GAor is exclusive to each Government project i.e. a separate civil liability is assumed by the GAor for each Government project wherein the GAor signed and dry-sealed the architectural and allied design documents; 

f) the GAor may actually officially waive the assumption of civil liability in the event the architectural plans/ designs/ specifications have been unduly compromised by actions of superior officers in the Government; in such an event, the corresponding civil liability fee/ incentive pay could be similarly waived or recovered by the Government (in case payment was already made by the Government before the waiver by the GAor); and     
g) the effectivity of Sec. 35.3 of the 2004 IRR of R.A. No. 9266 (published on the Official Gazette) commenced on 01 December 2004 and is not to be applied retroactively.
Thank You for allowing the PRBoA to render this timely interpretation of Sec. 35.3 of the 2004 IRR of R.A. No. 9266.

Should there be a material change in the above-stated PRBoA opinions in the near future, the same shall be immediately communicated to Your office.  
For Your information only. 

Yours sincerely, 

The PRBoA
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CAVEAT: The foregoing is only the PRBoA Opinion. The opinions and policies of the Professional Regulation Commission (PRC) and the Civil Service Commission (CSC) may materially differ.


