19 March 2011 PRBoA Response to a Very Recent Internet Posting Allegedly by a CPD/E Provider

Is the CPD/E Truly Mandatory or Is It Voluntary?
“(RA 9266) SECTION 28. Continuing Professional Development (CPD). - To promote public interest and to safeguard life, health and property, all practicing architects shall maintain a program of continuing professional development. The integrated and accredited professional organization shall have the responsibility of developing a continuing professional development program for architects. Other entities or organizations may become CPD providers upon accreditation by the Board.”

What is the meaning of SHALL? 


Here are important notes gathered from the book “STATUTORY CONSTRUCTION" Sixth Edition 2009 by Atty. Ruben E. Agpalo:

“As a general rule, the use of the word “shall” in a statute implies that the statute is mandatory. It means “ought to,” “must” and when used in a statute or regulation, expresses what is mandatory. In common parlance and in its ordinary signification, the term ‘shall’ is a word of command, and one which has or which must be given a compulsory meaning, and it is generally imperative or mandatory. It has invariable significance to impose a duty which may be enforced, particularly if the public is in favor of this meaning or when addressed to public officials, or where public interest is involved, or where the public or persons have rights which ought to be exercised or enforced unless a contrary intent appears. 
Please take note of the qualifier “general” as used in the first line of the first (1st) part of the note supplied above. If the word “must” is the intended word for use in the text of the law, then why did the lawmakers not use the word “must” when they crafted R.A. No. 9266? There must have been a very good reason for the use of the word “shall” in this provision of R.A. No. 9266. The word “shall” and not “must” may have been used by the lawmakers precisely because there could have been serious doubts as to the constitutionality of making CPD mandatory, given that the Supreme Court has apparently ruled on the matter i.e. that CPD/E is not mandatory (paraphrased) and that Congress disapproved earlier proposals to make CPE/D mandatory. 
The presumption is that the word “shall” in a statute is used in an imperative, and not in a directory sense. If a different interpretation is sought, it must rest upon something in the character of the legislation or in the context which will justify a different meaning.” (Diokno v. Rehabilitation Finance Corp., 91 Phil. 608 (1952), citing Words and Phrases Per. Ed., 90, 93; Boranda v. Gustilo, 165 SCRA 757 (1988); Gonzales v. Chavez, 205 SCRA 816 (1992).
Again, please take note of the word “presumption” as used in the first line of the second (2nd) part of the note supplied above i.e. that the word “shall“ can actually be interpreted in either its supposedly imperative or directory sense. Moreover, the next sentence in the supplied note refers to the possibility of other lawful interpretations of the word “shall” as also applicable, provided that certain conditions are met to justify another meaning i.e. for instance, how else should the PRBoA interpret the word “shall” under R.A. No. 9266, when the CPE is clearly not a requirement for the renewal of the PRC ID card (renewable 3-year license for registered and licensed architects/ RLAs) required for their continued professional practice. 
While Sec. 28 refers to the CPD/E as a means for RLAs to  promote public interest and to safeguard life, health and property, it is clearly not a requirement for PRC ID renewal as stated in the other sections of R.A. No. 9266, particularly  Secs. 3., 7. (i), 18., and 22. As such, a voluntary, rather than mandatory character of the CPD/E is suggested.
Moreover, the CPD/E is a requirement that must only be imposed upon RLAs by the regulator i.e. the PRBoA (as the primary implementor/ enforcer of the law) and not by a mere regulatee i.e. a CPD/E provider (not empowered by law to make the CPD/E a requirement for a prescribed public process such as PRC ID renewal, particularly if the Supreme Court has apparently ruled on the CPD/E). 
If the PRBoA, the regulator under R.A. No. 9266 does not have sound legal basis for making the CPD/E mandatory, how else can a mere CPE Provider, a regulatee, make the CPD/E a supposedly mandatory imposition on RLAs?
The only remedy to make the CPD/E mandatory is for the legislative and executive branches of Government to amend Secs. 3., 7. (i), 18., 22., and 28 of R.A. No. 9266 and make them all say the same thing i.e. with an unequivocal statement that CPD/E is truly mandatory, particularly for the renewal of the PRC ID card (and which could thus not be interpreted differently) or if a new/ special law making CPD mandatory for all registered and licensed professionals (RLPs) is approved by the PH Government.
Referring to the provisions of the 2010 PRC Continuing Professional Education/Development Guidelines, to wit:
Page 8 and 9
G. Specific Responsibilities of the PRB/APO in CPE/CPD:
3. Mandatory CPE/CPD for all Professionals. The PRB / APO should require their respective disciplines to develop and maintain competence relevant and appropriate to their work and professional responsibilities. The responsibility for developing and maintaining competence rests primarily among professionals.
Page 24
Section VIII SANCTIONS
A. Sanctions for the Violation of Section 19 of PRC Resolution No. 2008-466, series of 2008
1. Accredited CPE Provider
Accreditation shall be withdrawn from the CPE/CPD Provider who
is found not complying with the prescribed rules and regulations for the CPE/CPD, or
a.  has committed substantial deviation from the approved program, or
b. has submitted false reports, or
c. has committed such other acts that the Council finds to be in violation of the interest of the program
2. Commission Employees.
Any employee of the Commission who causes, abets, or helps in the renewal of the ID Card/License of a registered licensed professional (RLP) without complying with mandatory CPE/CPD provisions of the professional regulatory law (PRL) shall be considered to have violated office and/or civil service rule and regulation and shall be proceeded against administratively and if found guilty shall be meted out the penalties provided for by the said laws and rules and regulations. xxx
B. Resolution of Questions, Issues, Concerns and/or Other CPE/CPD Matters
Questions, issues, concerns, and/or other CPE/CPD matters are resolved by the CPE/CPD Council of the respective Professional Regulatory Boards. Decisions of the CPE/CPD Council may be appealed to the Professional Regulatory Board concerned and thereafter to the Professional Regulation Commission.
While the foregoing provisions cited from Commission documents all partake of the nature of executive issuances (which are not laws but mere tools to help implement/ enforce the law), and which should all be issued by the Commission pursuant to law and in furtherance of the implementation/ enforcement of the law, there must first be sound and incontestable legal basis/es for making CPE/D mandatory, particularly in light of recent Court of Appeals and Supreme Court rulings on the matter. 

If R.A. No. 9266 (a special law) does not make CPD/E mandatory (particularly for the continued practice of RLAs and for the renewal of the PRC ID card) and if there is apparently no valid and subsisting PH law that says that CPD/E is truly mandatory for RLAs, then the CPD/E could only be voluntary i.e. a matter of an RLA’s choice for self improvement e.g. in satisfaction of qualifications for an RLA to become an ASEAN Architect (AA) under the ASEAN Mutual Recognition Agreement (MRA) for Architectural Services, to demonstrate to prospective clients an RLA’s upgraded capabilities, etc.
Lastly, the PRBoA Members are not employees of the Commission. Let us make clear that distinction, if such is to be used in future arguments by the concerned CPD/E Providers.  Nothing follows.
_______________________________________________________________________________________________
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