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Your Ref:


           Our Ref : p10nov26_PRBoA-496
26 November 2010

Republic of the Philippines

LGU of The City of Davao
The Office of the Mayor


ATTENTION
:
The Hon. Sara Z. Duterte



The City Mayor




The Hon. City Vice Mayor and 



The Hon. Members of the Sangguniang Panlungsod (The City Council)



The City Administrator 



Atty. Osmundo P. Villanueva, Jr.




The Acting City Legal Officer 



The City Treasurer 



The City Planning and Development Officer 



Engr. Jose D. Gestuveo, Jr.




The City Engineer (in his official capacity as The Acting City Building Official) 



The City Fire Marshal 
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OFFICE OF THE CITY LEGAL OFFICER

City of Davao
-000-

RE: LEGALITY OF THE ISSUANCE OF AN EXECUTIVE
MEMORANDUM DIRECTING ALL CITY GOVERNMENT
DEPARTMENTS/OFFICES TO FULLY IMPLEMENT AND
ENFORCE THE PROVISIONS OF REPUBLIC ACT NO.
9266, OTHERWISE KNOWN AS THE ARCHITECTURE.
ACT OF 2004, AND ITS IMPLEMENTING RULES AND
REGULATIONS (IRR)

FACTS

On October 22, 2008, an Administrative Order 01 (attached as
Appendage “A” was issued by the City Mayor directing all offices of the
City Government of Davao to fully implement and enforce the provisions of
Republic Act No. 9266 known as the Architecture Act of 2004.
Subsequently, on September 16, 2009, the then Secretary of the
Department of Public Works and Highways, Hermogenes E. Edbane,
issued NBCDO Memorandum Circular No. 02 (Appendage “B”) directing all
Building Officials to process and issue the necessary permits and
certificates to all applicants/owners regardless of whether the design plans
and/or other pertinent documents are prepared, signed and/or sealed by
either a registered architect and/or civil engineer until a final and
executory decision is rendered in Civil Case No. 05-112479 entitled “PSSE
v. the DPWH Secretary” in which an injunction was issued by the Court of
Appeals. Recently, Architect Emmanuel P. Cuntapay, Acting Executive
Director, NBCDO, answering the query of Engr. Jose Gestuveo, Jr., City
Engineer, anent the implementation of RA No. 9266, explained that until a
final and executory decision is issued in the above-said pending case, the
implementation of the Architectural Permit Form embodied in the IRR of
the National Building Code of the Philippines should be placed on hold.
(see, Appendage “C”)

RECOMMENDATION

It appearing that an Injunction was issued and still in effect in Civil
Case No. 05-112479 entitled “PSSE v. the DPWH Secretary” and there is
as yet no final and executory judgment rendered thercon, this office
respectfully recommends the observance of status quo. The issuance of an
executive mandate to fully implementation of RA No. 9266 within the city
would not be legally prudent as of the moment as this will invite citation
for contempt of court, including a palpable violation of the standing
NBCDO Memorandum Circular No. 02, series of 2009, the issuance of
which is likewise anchored on said injunction.

RESPECTFULLY SUBMITTED.

October 14, 2010. Davao City.

OSMUNDO P. EVA, JR.
Acting City Legal Officer



SUBJECT
:
PRBoA Position on Documents Officially Issued by the DPWH NBCDO and by the Davao City LGU Acting City Legal Officer, and which are Apparently Being Used to Contravene the Special and Later Law Governing the Preparation, Signing and Sealing of Architectural Documents
References
:
1)
22 October 2008 Administrative Order No. 1 (signed by the Hon. Sara Z. Duterte, in her capacity as then Acting City Mayor); 

2) 28 Sep 2010 Letter of the DPWH NBCDO to the Davao City Acting Building Official (reference Attachment A); 
3) 14 Oct 2010 Document Issued by the Davao City Acting City Legal Officer/ACLO (reference as Attachment B); and

4) 22 November 2010 official request by Philippine-registered and licensed Architects (RLAs) for the PRBoA to act on the matter of the 2 previously listed references

_____________________________________________________________________________________________

Office of the Assistant Secretary (AsSec) to the Professional Regulatory Boards (PRBs), 3/F Professional Regulation Commission (PRC) Main Building, PRC Compound, P. Paredes St., cor. N. Reyes St., Sampaloc 1008, City of Manila, PH,  P.O. Box 2038  Manila  Tel. 02.735.1533 (c/o Mrs. Myrna Taruc) or c/o Tel. 02.314.0018 and PRBoA Fax: c/o  02.286.2678

Dear Mesdames/ Sirs,


Warm greetings from the Professional Regulatory Board of Architecture (the “PRBoA”).  


The PRBoA thanks the City of Davao and Mayor Sara Z. Duterte for the courage and determination they have shown in upholding the law, which all national and local government officials have sworn to uphold. It is once again the opportune time for Your LGU (under Your able and principled guidance, and under the mandates of genuine public service and fairness to all, that are constantly cited by our dear Chief Executive), to continue to uphold the law and to finally and decisively help in positively addressing the nearly seven (7) decades of continuing injustice foisted on Philippine Architects, quite possibly by the State itself, particularly through agents of the Department of Public Works and Highways (DPWH) and of the Local Government Units (LGUs).


The PRBoA specifically refers to the apparently continuing and largely unabated DPWH-sponsored and LGU-promoted practices of allowing civil engineers (CEs) to prepare, sign and seal architectural documents (and of the official processing and approval by the Government of such improper and potentially illegal documents), despite the very clear and unequivocal dictates of law that specifically limit such acts (and professional privileges) to Architects registered and licensed by the State. 


Per representations by Davao City-based and other Mindanao-based Architects, the PRBoA is stating herewith its official position on 2 documents that are apparently now being circulated and used to controvert the law i.e. 1) the 28 September 2010 Letter of the DPWH NBCDO to the Davao City Acting Building Official (reference Attachment A) and 2) the 14 Oct 2010 Document Issued by the Davao City Acting City Legal officer (reference as Attachment B).  

I.
PRBoA Position on the 28 Sep 2010 Letter of the DPWH NBCDO to the Davao City Acting Building Official (reference Attachment A)
[image: image4.jpg]Republic of the Philippines
DEPARTMENT OF PUBLIC WORKS AND HIGHWAYS

NATIONAL BUILDING CODE DEVELOPMENT OFFICE
Bonifacio Drive, Port Area, Manila

September 28, 2010

ENGR. JOSE D. GESTUVEO, JR.
City Engineer/Acting Building Official
City of Davao

Sl

This has reference to your 2™ .Indorsement of September 09, 2010 seeking
guidance relative to the request of the UAP Chapter President, that City, for the
full implementation of Architecture Act of 2004 (R.A. 9266).

We wish to inform you that until a final and executory decision to the contrary is
issued by the Court of Appeals regarding the appeal of the Philippine Institute of
Civil' Engineers: (PICE), “the implementation of the Architectural Permit Form

embodied in the IRR of the National Building Code of the Philippines is placed on
hold.

Very truly vours,

Acting Executlve Director, NBCDO




The subject request of the UAP Davao City Chapter President is fully consistent with law. It asked the Davao City LGU to implement R.A. No. 9266 (The Architecture Act of 2004), which is a valid and subsisting law i.e. there is NO standing TRO, NO standing injunction and no pending constitutional question anent any of the provisions of R.A. No. 9266, its 2004 IRR and derivative regulations, guidelines and standards promulgated by either the PRC or the PRBoA, from R.A. No. 9266’s effectivity date on 10 April 2004 up to the present time. 

In fine, there is NO legal obstacle to the implementation of the said law, particularly the provisions clearly limiting the preparation, signing and sealing of all architectural documents to registered and licensed architects (RLAs) i.e. Secs. 20, 20.(5), 29 and 32 of R.A. No. 9266, as well as the provisions clearly barring civil engineers (CEs) from preparing, signing and sealing architectural documents or of performing acts relating to the official review and processing of architectural documents i.e. Secs. 25, 29, 34 and 35 of R.A. No. 9266. 


The early 2008 petition filed by the Phil. Inst. of Civil Engrs. (PICE) before the Court of Appeals (CA) seeks a new TRO against the then DPWH Secretary (Ebdane) with respect to the implementation and enforcement of Secs. 302.3 and 302.4 of the 2004 Revised IRR of P.D. No. 1096 (The 1977 National Building Code of the Philippines/ NBCP), which also limit to Architects the matter of the signing and sealing of architectural documents. The old TRO on the said provisions (effective May 2005 through early 2008) was already lifted/ dissolved by RTC Manila Branch 22 in early 2008, hence the PICE appeal. Almost 2 years after the PICE petition was filed, the CA has not issued the PICE-requested TRO on the said sections of the 2004 Revised IRR of the NBCP. 


It is also apparently doubtful whether the CA is the judicial entity that shall promulgate the final and executory decision on the PICE appeal before the CA, since there is still the Supreme Court (SC) to act as the final arbiter/ decision-maker.


The matter of the implementation of the Architectural Permit Form may NOT be the actual subject of the PICE appeal before the CA. It is apparently one of the subjects of a permanent injunction arising from a separate decision (under a separate case) rendered by another RTC in the complaint filed by the Phil. Inst. of Sanitary Engrs. (PSSE) against the then DPWH Secretary (Ebdane). The technicalities mentioned in the said preliminary injunction could apparently be addressed by the DPWH e.g. possibly through the national publication of the Architectural Permit Form, a necessary act to help DPWH fully comply with the dictates of R.A. No. 9266. 


With or without the Architectural Permit Form, R.A. No. 9266 is crystal clear on the matter of which State-regulated professional must prepare, sign and seal architectural documents. With or without the Architectural Permit Form, all the architectural drawings (the “A” sheets) forming part of the building permit application must be signed and sealed only by Architects. Otherwise, all the LGU officials who process and approve the same shall have already incurred multiple administrative and criminal liabilities. Please note the mandates for local government officials under Secs. 19. (2), 29, 35 and 44 of R.A. No. 9266. 

II.
PRBoA Position on the 14 Oct 2010 Document Issued by the Davao City Acting City Legal Officer (reference Attachment B)

At the outset, the statement of facts of the Acting City Legal Officer (ACLO) visibly fails to mention that R.A. No. 9266 (The Architecture Act of 2004) is a valid and subsisting law, which as previously stated is NOT covered by any TRO, injunction nor pending constitutional question. It again bears repeating that there is NO legal obstacle to the implementation of the said law, particularly the provisions clearly limiting the preparation, signing and sealing of all architectural documents to RLAs. 
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The ACLO’s narration of facts also fail to mention that the DPWH Memorandum Circular No. 02 promulgated Sep 2009 by the then DPWH Secretary (Ebdane) is a mere executive issuance that is NOT/ NEVER above the law i.e. it cannot (and can never) supersede or amend the provisions of a valid and subsisting law such as R.A. No. 9266 due to the inferiority of the said circular (which is NOT a law). For refusing to recall the said circular, the PRBoA sued the said DPWH Secretary and his 2 undersecretaries, with the PICE also impleaded, before the Office of the Ombudsman in late 2009.


The ACLO statement of facts incorrectly mentions an “injunction supposedly issued by the CA” in the case filed by the PSSE (not the PICE) against the former DPWH Secretary (Civil Case No. 05-112479). Unless the PRBoA information is incorrect, it was apparently only the RTC (and NOT the CA) that issued a 2009 permanent injunction against the DPWH enforcement of the Architectural Permit Form requirement under Sec. 301.2.a (Ancillary Permits) of the 2004 Revised IRR of P.D. No. 1096 (the 1977 National Building Code of the Philippines/ NBCP). 


Clearly, the ACLO’s statement (or appreciation) of facts may have wittingly or unwittingly mixed the facts of the 2 cases i.e. PICE vs. DPWH Sec. Ebdane (Civil Case No. 05-112502, with the preliminary injunction on Secs. 302.3 and 302.4 of the 2004 Revised IRR of P.D. No. 1096 (the 1977 NBCP), which limit to Architects the signing and sealing of architectural documents, already LIFTED/ DISSOLVED in early 2008) and the PSSE vs. DPWH Sec Ebdane (Civil Case No. 05-112479, with a standing permanent injunction against the Architectural Permit Form), thereby apparently causing a confusion of the supposed facts alluded to.   


The ACLO’s narration of facts pertinent to the Sep 2010 DPWH NBCDO letter to the Davao City Acting Building Official have already been sufficiently addressed in the previous paragraphs.


The ACLO recommendation for a status quo should be properly viewed by the Davao City LGU only in the context of the enjoined Architectural Permit Form under Sec. 301.2.a (Ancillary Permits that encompass the Architectural Permit, among other permits) of the 2004 Revised IRR of P.D. No. 1096 (the 1977 NBCP), subject of the PSSE complaint, and NOT of the matter of the signing and sealing of architectural documents, which are covered by Secs. 302.3 and 302.4 of the 2004 Revised IRR of P.D. No. 1096 (the 1977 NBCP), the actual subject of the PICE complaint, which are NOT covered by ANY TRO or injunction from early 2008 to date i.e. the preliminary injunction on Secs. 302.3 and 302.4 of the 2004 Revised IRR of P.D. No. 1096 (the 1977 NBCP) have already been long LIFTED/ DISSOLVED by RTC Manila Branch 22.

It now appears that wittingly or unwittingly, the ACLO recommendation that the permanent injunction on Sec. 301.2.a (Ancillary Permits) of the 2004 Revised IRR of P.D. No. 1096 (the 1977 NBCP), subject of one case, is being made to apply to Secs. 302.3 and 302.4 of the 2004 Revised IRR of P.D. No. 1096 (the 1977 NBCP), subject of another case.    
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The PRBoA is also constrained to advise the LGU of Davao City that unless the concerned LGU officials reconsider their positions on the lawful implementation and enforcement of R.A. No. 9266, a valid and subsisting law that all national and LGU officials have sworn to uphold, the Davao City Acting Building Official and Acting City Legal Officer may be initially included in the list of LGU officials to be charged by the PRBoA before the Office of the Ombudsman as part of an Omnibus Complaint against scores of LGU officials nationwide who apparently continue to willfully violate the law on the separate State-regulated practice of architecture in the Philippines.  
We are also sending under separate cover dated 22 November 2010, the official PRBoA Position on Documents Officially Issued (or Supposedly Approved) by the DPWH, and Which Have Apparently Been in Continued Use by the LGUs to Contravene the Special Law Governing the Preparation, Signing and Sealing of Architectural Documents.
Thank You very much for considering this and the foregoing important communications, as it affects all of our collective future. 

Mabuhay ang mga tamang batas na dapat pairalin! 

Mabuhay ang mga mamamayang sumusunod sa batas at ang lahat ng mga kawani ng pamahalaang mga tapat sa kanilang sinumpaang tungkulin sa bayan!!

Mabuhay ang mga Arkitektong Pilipino!!!
Mabuhay po ang Bayan ninyo!!!

Yours sincerely,
For the PRBoA


Armando N. Alli

Acting Chairman

att
: A. 28 Sep 2010 Letter of the DPWH NBCDO to the Davao City Acting Building Official; and

      B. 14 Oct 2010 Document Issued by the Davao City Acting City Legal Officer

cc  : The Office of the Ombudsman; and The PRC Davao Regional Office (by electronic mail) 
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Attachment A.
28 Sep 2010 Letter of the DPWH NBCDO to 

the Davao City Acting Building Official

Attachment B.
14 Oct 2010 Document Issued by 

the Davao City Acting City Legal Officer (ACLO) 







































