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Your Ref:


        Our Ref : p09ma16_PRBoA-241
16 March 2009

Republic of the Philippines 

LGU of the City of Malolos 

Bulacan Province, Region III

ATTENTION
:
The Honorable City Mayor 



The Honorable Vice Mayor and Members of the Sangguniang Panlungsod (City Council)



The City Legal Officer


Office of the Building Official (OBO) and its Head/ Chief 



(or the duly designated Officer/s in an Acting Capacity)



City Planning and Development Office (CPDO) and its Head/ Chief


Atty. Jeffrey C. Cruz 



Chairman, Bid & Award Committee (BAC) and 


Members of the BAC, the Technical Working Group (TWG) and the Design and Build Committee (DBC)
SUBJECT
:
ADVISORY RE YOUR LGU’S POSSIBLE VIOLATION/S OF R.A. NO. 9266 (The Architecture Act of 2004) IN RELATION TO THE ONGOING PROCUREMENT UNDER A DESIGN (SERVICES) AND BUILD (INFRASTRUCTURE) SCHEME FOR THE PROPOSED MALOLOS SPORTS AND CONVENTION CENTER (Contract ID No. Infra-CGM-018-2009)
REFERENCES
:
Conceptual Design Criteria and List of Eligibility Requirements (Parts I & II) issued by the Malolos City LGU (the “Documents”) for the Proposed Malolos Sports and Convention Center Project (the “Project”); and urgent telephone inquiries made by concerned parties with the PRBoA as to the applicability of R.A. No. 9266 and other valid and subsisting laws pertinent thereto 
Dear Sirs/ Mesdames,

Warm greetings from the Professional Regulatory Board of Architecture (PRBoA)! 

The PRBoA refers to the above-referenced Documents, regarding Your LGU’s ongoing procurement for a Design and Build Contractor (the “Contractor”) for the Project. 
Under the Project requirements portion of the Conceptual Design Criteria (the “Design Criteria” of the Documents), the following are clearly stated: 
1) the scope of works to be undertaken shall be Design and Build, inclusive of site development and landscaping; and










_


_____

Office of the Assistant Secretary (AsSec) to the Professional Regulatory Boards (PRBs), 3/F Professional Regulation Commission (PRC) Main Building, PRC Compound, P. Paredes St., corner N. Reyes St., Sampaloc District 1008, City of Manila, Philippines (PH), P.O.Box 2038 Manila Telephone 02.735.1533 (c/o Myrna Taruc) or c/o 02.314.0018
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2) the design considerations/ guidelines include the façade, “Compliance to codal provision (sic) in building design and to requirements of the National Building Code (sic)”, “functional relationship and orientation in the layout of offices and concession spaces”, “safety conscious design”, “ample width of hallways/ corridors” and a “minimum foot print (sic) of 2,500 sq.m.”  
Under the Space requirements portion of the Design Criteria (of the Documents), the following are also clearly stated: 

1) the listing of required spaces (labeled as “space description”) and minimum area requirements;
2) other criteria:
a) “xxx Layout: A design (sic) that will cater to the needs of the user that is comfortable in terms of movement and (sic) easy to maintain.

1.1.1 Circulation and connectivity: Simple and not complicated

1.1.2 Space Allocation
1.1.3 Room Relationships and organization

1.1.4 Building Code compliance”

b) “Tropical xxx Design:

1.2.1 Lighting and Air Ventilation

1.2.2 xxx

1.2.3 Security considerations”

Important PRBoA Note:

The foregoing provisions clearly speak of architectural plan and design considerations. Any building Design effort requires the prior preparation of architectural plans/ designs to be followed by all the other engineering plans/ layouts/ designs i.e. civil, structural, mechanical, electrical, plumbing, sanitary, ECE, BMS and by the allied plans/ designs i.e. landscape architecture, interior/ furniture design, graphic design, etc. The architectural plans/ designs are the product of the architectural problem appreciation, site and needs analyses, space and architectural program preparation and the final translation into architectural plans (addressing the building function) and designs (addressing the building form). The architectural plans and designs undergo various stages/ phases i.e. pre-design, schematic (or conceptual) design, design development (or preliminary design) and contract documentation (or detailed design). 

In the Philippine setting, at least two (2) laws (and/or their IRR) e.g. R.A. No. 9266 (The Architecture Act of 2004) and P.D. No. 1096 (The 1977 National Building Code of the Philippines) provide that only registered and licensed architects (RLAs) shall prepare, sign and seal architectural plans and designs i.e. architectural documents. As contained in a 2008 court decision and as certified by various government offices, the original text of Sec. 302 of P.D. No. 1096 (the 1977 NBCP) as signed by Pres. FE Marcos, which has not been amended to date, does not state that civil engineers (CEs) can sign and seal architectural plans and designs.        
Under the Submittals portion of the Design Criteria (of the Documents), the following are clearly stated: 

1) the submittals shall be “at a suitable scale on a 20” x 30” white print (sic) paper” and shall consist of:

“1. Perspective

2. Floor Plans

3. Elevation Plans (sic) 
4. Roof Plan

5. Sections

6. Equipment and Furniture Lay-out (sic)” and
7. “Side (sic) Development Plan”.
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Very Important PRBoA Note:

The foregoing requirements are clearly architectural documents as defined under Secs. 302.3 & 4 of the 2004 Revised IRR (R-IRR) of P.D. No. 1096 (The 1977 National Building Code of the Philippines/ NBCP), which took effect on 01 May 2005 and which continues to be in effect to date and under the 2004 IRR o R.A. No. 9266. 
The 2005 injunction secured by the Civil Engineers (CEs) preventing the DPWH Secretary from implementing and enforcing the said provisions under the 2004 R-IRR of P.D. No. 1096 (of the 1977 NBCP) was lifted/ dissolved by Manila RTC Branch 22 on 29 January 2008 and jurisprudence and the Rules of Court state that the same is immediately executory despite the CE protestations that they have filed a motion for reconsideration (MR) with the court i.e. reference Dimanahan vs. Arenas, 74 Phil. 455; Crisostomo vs. SEC, 179 SCRA 146 & 147; Santiago vs. Vasquez, 217 SCRA 633; Marcelo Steel Corporation vs. Court of Appeals/ 54 SCRA 89 (1973); Golez vs. Leonidas, 107 SCRA 187; Aguilar vs, Tan/ 31 SCRA 205 (1920); Sitio Taco vs. Ventura, 1 Phil. 497 (1962); Watson & Co., Ltd. Vs. M. Enriquez, 1 Phil. 480 (1902); 341 SCRA 109; and Rules of Court Rule 39 Sec. 4. 
Several LGUs (including Davao City and Tacloban City) are now fully implementing and enforcing both the said NBCP 2004 R-IRR provisions and R.A. No. 9266 itself, which is valid and subsisting and which has not been directly challenged in any Philippine court. 

Charges to be filed with the Ombudsman and with the regular court (for indirect contempt) are still being prepared by the PRBoA against the DPWH Secretary/ Undersecretaries and against various LGU executives for their continuing refusal to abide by the court order lifting/ dissolving the 2005 injunction on Secs. 302.3 & 4 of the 2004 R-IRR of the NBCP and for deliberately refusing to implement/ enforce R.A. No. 9266 despite official calls from the PRBoA.   
Under the Invitation (to Apply for Eligibility and to Bid) portion of the Eligibility Documents Part I, the following are clearly provided: 

1) item 4 calls for a “prime contractor in Government Design and Build Contract”;
2) item 5 requires the submission of the Conceptual Design together with the Eligibility Documents on or before March 20 (Friday), 2009 at 10:00AM at the BAC Secretariat at the CPDO;

3) item 6 stating that “Only the Conceptual Design of bidders who passed (sic) the Eligibility Check shall be subjected to preliminary screening by the Design and Build Committee (DBC). The DBC will use a rating system to determine the acceptability of the submitted Conceptual Design Plan (sic).”; 

4) item 10 states that the “Bidding will be conducted through open competitive bidding procedures as specified in the” IRR-A of R.A. No. 9184 i.e. the Government Procurement Reform Act (GPRA); and

5) item 11 states that “The City Government of Malolos reserves the right to xxx annul the bidding process xxx.” 
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Under the Invitation (to Apply for Eligibility and to Bid) portion of the Eligibility Documents Part II, the following are clearly provided: 

1) item 2.2(b.3) sub-item 2 states that “In the event that the bidder engaged into (sic) a joint venture with an Architectural and Engineering Design firm xxx”, it “shall be subjected and passed (sic) all applicable qualifying criteria and eligibility requirements xxx”; and

2) item 8.1 stating that “The Conceptual Design Plan (sic) of bidders shall be subjected to preliminary screening by the Design and Build Committee (DBC).

Important PRBoA Note:

While the Project bidding requirements call for Design and Build, the present GPRA and its IRR classify Design (as a service to be procured) and Build (as an infrastructure procurement). The practice of the architectural profession i.e. the preparation of architectural documents is a bona fide service while constructing is a business. The GPRA does not have clear rules for Design and Build (which mixes a service and an infrastructure procurement). To maintain the purity of the practice of architecture as a form of public service i.e. to protect the Client’s and public interests, sometimes even above the registered and licensed architect (RLA)’s own interests, the 1979 Design Build Document (Document 207) for RLAs, which is still in affect, forbid RLAs from engaging in the business of constructing.

While General Constructors or Architectural and Engineering (A&E) Design firms are generally permitted to undertake architectural plan/ design preparation through their in-house RLAs, the said RLAs must only do so in full compliance with R.A. No. 9266 and its IRR/ derivative regulations including PRBoA resolutions. To do otherwise may subject the said RLAs (under the Contractor’s employ) to administrative and/or criminal charges from the PRBoA itself (in case of the absence of complainants). Civil engineers (CEs) who prepare, sign and seal architectural documents for Contractors (as employees or as independent consultants) also run the risk of being charged criminally by the PRBoA (in case of the absence of complainants). 

Ultimately, local and national government officials who condone, abet or otherwise permit the wilfull violation of R.A. No. 9266 can be administratively and/ or criminally charged in various venues by the PRBoA.
Lastly, given the Document provisions, the BAC may still amend all current bidding rules to fully comply with the dictates of valid and subsisting laws. The necessary amendments can be issued through the appropriate bid bulletins.   
Please be informed that all of the foregoing provisions of Your LGU’s issued Documents directly or indirectly involve the practice of the state-regulated profession of architecture, particularly the provisions requiring the submission of architectural documents, without the benefit of a service agreement, which squarely fall under the PRBoA’s jurisdiction. 

Important PRBoA Note:

The practice of architecture in the Philippines, particularly the preparation, signing and sealing of architectural documents are limit solely to registered and licensed architects (RLAs), to the total exclusion of all other state-regulated professionals, particularly civil engineers (CEs) and other non-registered persons i.e. non-RLAs who may claim any or some knowledge of architecture without the proper qualifications mandated by law i.e. 1) a B.S. Architecture degree (with about 130 academic units of core courses in architecture and the planning/ design/ construction supervision of buildings/ facilities/ grounds), 2) a 2.0-year (or 3,840.0 hour) diversified experience in architecture (DEA)/ apprenticeship which is all about the planning/ design/   construction   supervision   of 
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buildings/ facilities/ grounds (site), 3) passing of the licensure examination for architects (LEA) which is 100.0% about the planning/ design/ construction supervision of buildings/ facilities/ grounds (site), 4) signing of the Registry Book for Architects, swearing into the profession and receipt of the PRC certificate as an Architect, 5) a valid PRC ID (renewable every 3 years), 6) active and valid membership in the integrated and accredited professional organization of architects (IAPoA) and 7) continuing professional education (CPE) credits in architecture. Absent any of the foregoing requisites for the legal practice of architecture, any entity who professes or actually undertakes architectural services (including Registered Architects/ RAs who do not renew their PRC IDs/ licenses) run the constant risk of being charged with multiple violations of R.A. No. 9266. 

R.A. No. 9266 (The Architecture Act of 2004), its 2004 implementing rules and regulations (IRR) and derivative regulations such as PRBoA and PRC Resolutions that are periodically promulgated as part of the IRR, all regulate the practice of architecture in the Philippines, particularly the preparation, signing and sealing of architectural documents for projects sited on Philippine soil. Please be advised that neither the DPWH nor the DILG have jurisdiction over the professional practice of architecture nor over the potentially illegal practices related to the procurement, supply and undertaking of architectural services. 

Applicable R.A. No. 9266 provisions concerning national and local government officials and pertaining to its implementation and enforcement include the following:

“SEC. 20. Seal, Issuance and Use of Seal. – A duly licensed architect shall affix the seal xxx on all architectural plans, drawings, specifications and all other contract documents prepared by or under his/ her direct supervision.
1. xxx.

2. No officer or employee of this Republic, Chartered cities, provinces and municipalities, now or hereafter charged with the enforcement of law, ordinances or regulations relating to the construction or alteration of buildings, shall accept or approve any architectural plans or specifications which have not been prepared and submitted in full accord with all the provisions of this Act; xxx 
4. Drawings and specifications duly signed, stamped or sealed, as instruments of service, are the intellectual properties and documents of the architect, whether the object for which they are made is executed or not. It shall be unlawful for any person, without the consent of the architect or author of said documents, to duplicate or to make copies of said documents for use in the repetition of and for other projects or buildings, whether executed partly or in whole.” xxx(emphases and underscoring supplied)
SEC. 44. Enforcement of the Act. – It shall be the primary duty of the Commission and the Board to effectively enforce the provision(s) of this Act. All duly constituted law enforcement agencies and officers of national, provincial, city or municipal government or  of  any  political subdivision thereof, shall, upon the call or request of the Commission or the Board, render assistance in enforcing the provisions of this Act and to prosecute any person violating the provisions of the same. xxx
The Board shall assist the Commission, Board or the aforementioned officers of the law, (in) cases of illegal practice or violations of this Act committed by any person or party.
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The Board shall assist the Commission in filing the appropriate charges through the concerned prosecution office in accordance with law and the Rules of Court.”(emphases and underscoring supplied)
Section 30 of R.A. No. 9266 specifically provides that no architectural services can be required for production by any government official without a service agreement, viz:
“SEC. 30. Prohibition in the Practice of Architecture. – Any person or entity, whether public or private, Filipino or foreigner, who/which shall entice, compel, coerce, require or otherwise force an architect registered and licensed under this Act to undertake/ perform any service under the general practice of architecture as defined under this Act, without first executing a written contract/service agreement, shall be guilty of a misdemeanor and shall, upon conviction be sentenced to a fine of not less than Two hundred thousand pesos (P200,000.00) or to suffer imprisonment for a period not exceeding six (6) years, or both, at the discretion of the Court.”(emphases and underscoring supplied)
Other applicable R.A. No. 9266 provisions concerning architectural documents include the following:

“SEC. 25. Registration of Architects Required. – No person shall practice architecture in this country, or engage in preparing architectural plans, specification or preliminary data for the erection or alteration of any building located within the boundaries of this country or use the title "Architect" xxx unless such person shall have received from the Board a Certificate of Registration and be issued a Professional Identification Card in the manner hereinafter provided and shall thereafter comply with the provisions of this Act.
xxx any person not authorized to practice architecture in the Philippines, who shall stay in the country and perform any of the activities mentioned in Sections 3 and 4 of this Act, or any other activity analogous thereto, in connection with the construction of any building/ structure/ edifice or land development project, shall be deemed engaged in the unauthorized practice of architecture. xxx

SEC. 29. Prohibition in the Practice of Architecture and Penal Clause. – Any person who shall practice or offer to practice architecture in the Philippines xxx, or any person whether Filipino or foreigner, who knowingly allows the use, adoption, implementation of plans, designs or specification made by any person, firm, partnership or company not duly licensed to engage in the practice of architecture, or any person who shall violate any of the provisions of this Act, xxx or any policy of the Board and the Commission, shall be guilty of misdemeanor and charged in court by the Commission and shall, upon conviction be sentenced to a fine of not less than One hundred thousand pesos (P100,000.00) but not more than Five Million pesos (P5,000,000,00) or to suffer imprisonment for a period not less than six (6) months or not exceeding six (6) years, or both, at the discretion of the Court.” (emphases and underscoring supplied)
Sec. 37 of R.A. No. 9266 requires the separate registration of architectural firms with the PRC i.e. aside from the SEC, should the same intend to work on Philippine projects. The said provision specifically applies to architectural firms who may collaborate with a bidder who may be primarily a Constructor.

Your LGU’s intended action of passing over the Conceptual Design required of the Bidders (specifically by the DBC) may constitute the unauthorized conduct of an architectural completion, which may not be in accordance with UAP Document 209 (The Competition Code), which comprises part of the IRR and guidelines for professional architectural practice. Other concerns concerning such an undertaking
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by Your LGU (including the possible violation of a number of other valid and subsisting laws, including those on intellectual property rights/ IPR) are covered under the attached PRBoA letter. Please also note that the active participation of RLAs is mandated under the Competition Code. 
Lastly, please be advised that if Your LGU continues with its present course, the same shall be viewed by the PRBoA as a direct challenge to its authority and jurisdiction over the practice of the state-regulated profession of architecture and as a possible willful violation of R.A. No. 9266, for which the appropriate steps shall be immediately taken by the PRBoA. 

In case of deliberate non-compliance and/or refusal to comply with the applicable provisions of R.A. No. 9266 on Your LGU’s (or other involved party’s) part, certain remedies allowed by law may be immediately availed of by the state/ PRBoA e.g. the following natural and juridical persons may be held jointly or severally liable for possible administrative and/or criminal violation/s of R.A. No. 9266, among other laws:
1) the responsible officials of Your LGU or Your LGU itself, specifically the BAC and TWG members;
2) the responsible officers of the bidding firms or the bidding firms themselves which submit the Conceptual Design that include architectural documents required by Your LGU; the appropriate administrative and/or criminal charges may be brought to bear;

3) the national, regional, provincial and other LGU officials (specifically the DBC members) who may pass upon/ review, process and taken action on/ approve the BAC-required architectural documents for the Project, particularly if such documents do not comply with the requirements under R.A. No. 9266 i.e. outputs/ deliverables prepared by the RLA and/or those prepared by an architectural firm (if not separately registered with the PRBoA); if a graft complaint is filed with the Ombudsman primarily against the government officials concerned by any party, the private parties who directly benefited from the official acts of the charged government officials may also be impleaded/ named in such a complaint;

4) the architectural firm and its responsible officers collaborating with the bidder, particularly if the architectural firm is not registered as such with the PRBoA, in full compliance with Sec. 37 of R.A. No. 9266 and its IRR and with PRBoA Resolution No. 5, series of 2007; the closure of the local architectural firm’s operations may be sought as a penalty; and

5) the registered and licensed architect (RLA) potentially aiding and abetting the practice of an unregistered person or unregistered firm in violation of R.A. No. 9266; the said RLA may also be charged administratively at the Professional Regulation Commission (PRC) for possible multiple violations of R.A. No. 9266 with penalties ranging from reprimand to license suspension or revocation).
The PRBoA also trusts that Your LGU shall cause the necessary and appropriate rectifications to the issued Documents i.e. by not requiring the bidder submission of the Conceptual Design on 20 March 2009 (and instead focusing solely on the Eligibility Documents).  

Your LGU is also requested to examine this document carefully, as well as the other documents referred to, before taking the appropriate action. Copies of the other documents mentioned in this communication and related documents can also be downloaded at the PRBoA website at www.architectureboard.ph. 
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In case of reply (as the PRBoA needs to be apprised the soonest of Your LGU’s action on this communication i.e. before 20 March 2009), please address the same to the undersigned so that an immediate response could likewise be prepared by the PRBoA.
Thank You very much for the kind attention accorded this communication. The PRBoA looks forward to Your LGU’s compliances under law. 
Mabuhay and Pilipinas at ang maga batas nito!!!

Yours sincerely,
For the PRBoA

ORIGINAL SIGNED

Armando N. Alli
Acting Chairman
att  : a/s

cc   : Office of Senator Aquilino Q. Pimentel, Jr. (by email); Department of Interior & Local
        Government (DILG), Office of the Secretary (by email); Commission on Audit (by email);

        Government Procurement Policy Board (GPPB) by email, Department of Trade & Industry 
        (DTI), Office of the Secretary & Philippine Contractors’ Accreditation Board (PCAB) by
        email; Office of the Ombudsman (by email); Land Bank of the Philippines (LBP), Office
        of the President (by email); Office of the PRC Chairman; Office of the PRB Secretary; 

        and The United Architects of the Philippines (UAP) by email 
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Your Ref:


        Our Ref : p09ma16_PRBoA-242
16 March 2009

Republic of the Philippines 

LGU of the City of Malolos 

Bulacan Province, Region III

ATTENTION
:
The Honorable City Mayor 



The Honorable Vice Mayor and Members of the Sangguniang Panlungsod (City Council)



The City Legal Officer


Office of the Building Official (OBO) and its Head/ Chief 



(or the duly designated Officer/s in an Acting Capacity)



City Planning and Development Office (CPDO) and its Head/ Chief



Atty. Jeffrey C. Cruz 



Chairman, Bid & Award Committee (BAC) and 



Members of the BAC, the Technical Working Group (TWG) and the Design and Build Committee (DBC)
SUBJECT
:
ADVISORY RE YOUR LGU’S POSSIBLE VIOLATION/S OF OTHER LAWS IN RELATION TO THE ONGOING PROCUREMENT UNDER A DESIGN (SERVICES) AND BUILD (INFRASTRUCTURE) SCHEME FOR THE PROPOSED MALOLOS SPORTS AND CONVENTION CENTER (Contract ID No. Infra-CGM-018-2009)
REFERENCES
:
Conceptual Design Criteria and List of Eligibility Requirements (Parts I & II) issued by the Malolos City LGU (the “Documents”) for the Proposed Malolos Sports and Convention Center Project (the “Project”); and urgent telephone inquiries made by concerned parties with the PRBoA as to the applicability of R.A. No. 9266 and other valid and subsisting laws pertinent thereto 
Dear Sirs/ Mesdames,

Warm greetings from the Professional Regulatory Board of Architecture (PRBoA)! 

The PRBoA refers to the above-referenced Documents, regarding Your LGU’s ongoing procurement for a Design and Build Contractor (the “Contractor”) for the Project. 
Upon cursory review and initial appreciation of the LGU-issued documents, please be advised that some of the stated provisions therein may directly or indirectly constitute violations of various provisions under laws separate from R.A. No. 9266 (The Architecture Act of 2004, which are covered by our other communication), to wit:

1) R.A. No. 8293 (The Intellectual Property Code of 1997) and its IRR, particularly provisions governing ownership and copyright of architectural documents;










_


_____

Office of the Assistant Secretary (AsSec) to the Professional Regulatory Boards (PRBs), 3/F Professional Regulation Commission (PRC) Main Building, PRC Compound, P. Paredes St., corner N. Reyes St., Sampaloc District 1008, City of Manila, Philippines (PH), P.O.Box 2038 Manila Telephone 02.735.1533 (c/o Myrna Taruc) or c/o 02.314.0018
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2) R.A. No. 9184 (The GPRA of 2003) and its IRR, particularly provisions governing eligibility screening;

3) various other professional regulatory laws (PRLs), their IRRs and derivative regulations governing state-regulated professions under the jurisdiction of the Professional Regulation Commission (PRC) and the affected/ concerned Professional Regulatory Boards (PRBs); and

4) P.D. No. 1096 (The 1977 National Building Code of the Philippines/ NBCP) and its 2004 Revised IRR, effective 01 May 2005 (of which the undersigned was one of the co-authors) as well as the various NBCP Referral Codes.

The PRBoA trusts that Your LGU shall cause the necessary and appropriate rectifications to the issued Documents to comply with such valid and subsisting national laws in the conduct of the subject procurement activity.  Copies of some of the laws/ IRRs mentioned in this communication can also be downloaded at the PRBoA website at www.architectureboard.ph. 

Thank You very much for the kind attention accorded this communication. The PRBoA looks forward to Your LGU’s compliances under law. 
Mabuhay ang Pilipinas at ang maga batas nito!!!

Yours sincerely,
For the PRBoA

ORIGINAL SIGNED

Armando N. Alli
Acting Chairman
att  : a/s

cc   : Office of Senator Aquilino Q. Pimentel, Jr. (by email); Department of Interior & Local
        Government (DILG), Office of the Secretary (by email); Commission on Audit (by email);

        Government Procurement Policy Board (GPPB) by email, Department of Trade & Industry 

        (DTI), Office of the Secretary & Philippine Contractors’ Accreditation Board (PCAB) by

        email; Office of the Ombudsman (by email); Land Bank of the Philippines (LBP), Office
        of the President (by email); Office of the PRC Chairman; Office of the PRB Secretary; 

        and The United Architects of the Philippines (UAP) by email 
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