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Resolution No. 2007 - 07
Series of 2008
THE FILING OF ADMINISTRATIVE, CRIMINAL AND/OR CIVIL COMPLAINTS AGAINST THE SECRETARY OF THE DEPARTMENT OF PUBLIC WORKS AND HIGHWAYS (DPWH), OTHER NATIONAL AND LOCAL GOVERNMENT OFFICIALS, ET. AL. BY THE PROFESSIONAL REGULATORY BOARD OF ARCHITECTURE (PRBOA) IN RESPONSE TO THEIR CONTINUING FAILURE AND/OR REFUSAL TO IMPLEMENT AND/OR ENFORCE REPUBLIC ACT NO. 9266 (THE ARCHITECTURE ACT OF 2004) 
_________________________________________________________________________________

WHEREAS, Section 27, Article II of the 1987 Philippine Constitution states that “The State shall maintain honesty and integrity in the public service and take positive and effective measures against graft and corruption.”;
WHEREAS, Section 17, Article VII of the 1987 Philippine Constitution states that “The President shall have control of all the executive departments, bureaus, and offices. He shall ensure that the laws be faithfully executed.”;

WHEREAS, Section 16, Article VII of the 1987 Philippine Constitution states that “The President shall nominate and, with the consent of the Commission on Appointments, appoint the heads of the executive departments, xxx and other officers whose appointments are vested in him in this Constitution. He shall also appoint all other officers of the Government whose appointments are not otherwise provided for by law, and those whom he may be authorized by law to appoint. The Congress may, by law, vest the appointment of other officers lower in rank in the President alone, in the courts, or in the heads of departments, agencies, commissions, or boards. xxx”;

WHEREAS, Section 1, Article XI of the 1987 Philippine Constitution states that “Public office is a public trust. Public officers and employees must, at all times, be accountable to the people, serve them with utmost responsibility, integrity, loyalty, and efficiency; act with patriotism and justice, and lead modest lives.”
WHEREAS, in June 1950, separate laws for the regulated professions of civil engineering (R.A. No. 544) and architecture (R.A. No. 545) were enacted and that only R.A. No. 545 clearly stated that architectural documents are for architects to prepare, sign and seal;
WHEREAS, in June 1956, separate amendments for the civil engineering law (R.A. No. 1582) and architecture (R.A. No. 1581) were enacted and that both amendments highlight the distinctions of the roles that civil engineers and architects must perform;
WHEREAS, in February 1977, Pres. Ferdinand Marcos signed into law Presidential Decree (P.D.) No. 1096 (otherwise known as the 1977 National Building Code of the Philippines or NBCP), the authentic Sec. 302 of which only states: 

“Section 302. Application for Permits. 

xxx

To be submitted together with such application are at least five sets of corresponding plans and specifications prepared, signed and sealed by a duly mechanical engineer in case of mechanical plans, and by a registered electrical engineer in case of electrical plans, except in those cases exempted or not required by the Building Official under this Code.”

WHEREAS, P.D. No. 1096, particularly its authentic Sec. 302, has been duly amended by the repeal clause of R.A. No. 9266 and has not been amended nor repealed by any other law to date;
WHEREAS, Section 7 of R.A. No. 8981 (otherwise known as “The PRC Modernization Act of 2000”), which became law in December 2000, states:

“Powers, Functions and Responsibilities of the Commission. xxx

(o) To exercise administrative supervision over the various professional regulatory boards (PRBs) and its members; 
(p) To adopt and promulgate such rules and regulations as may be necessary to effectively implement policies with respect to the regulation and practice of the professions; xxx

(y)
To perform such other functions and duties as may be necessary to carry out the provisions of this Act, the various professional regulatory laws, decrees, executive orders and other administrative issuance.”

WHEREAS, the DPWH, at the behest of the civil engineers (CEs), sought in 2003 a Department of Justice (DoJ) opinion as to the rightful signatory to architectural documents to be submitted as part of the building permit application, in compliance with P.D. No. 1096;

WHEREAS, the CEs insist that they have the privilege to prepare, sign and seal architectural documents;  
WHEREAS, the DoJ, in its opinion promulgated 09 January 2004, as signed by then DoJ Acting Secretary Ma. Merceditas M. Gutierrez, ruled that architectural documents are for licensed architects to prepare, sign and seal; 
WHEREAS, Republic Act No. 9266 (otherwise known as the “Architecture Act of 2004”), was approved on 17 March 2004 and became effective on 10 April 2004 while its implementing rules and regulations (IRR) have been in effect since 01 December 2004;
WHEREAS, the civil engineers have officially participated in the crafting of R.A. No. 9266 from 2002-2003, as borne by congressional records;
WHEREAS, Secs. 302.3 and 302.4 of the 2004 revised implementing rules and regulations (R-IRR) of P.D. No. 1096 (the 1977 NBCP) were thereafter harmonized in 2004 by the DPWH with R.A. No. 9266, thereby limiting the preparation, signing and sealing of architectural documents only to registered and licensed architects (RLAs) ;

WHEREAS, in their desire to continue to practice architecture by preparing, signing and sealing architectural documents submitted as part of building permit applications, civil engineers sought judicial relief against Secs. 302.3 and 302.4 of the 2004 R-IRR of the 1977 NBCP and were initially successful in securing a writ of preliminary injunction on 24 May 2005 from RTC Manila Branch 22 (the “court”) against the said regulations;

WHEREAS, the civil engineer (CE)’s petition to secure the said injunction and the injunction itself relied heavily on a spurious and intercalated version of Section 302 of P.D. 1096, carrying a purported clause allowing CEs to sign architectural documents;

WHEREAS, said injunction on Secs. 302.2 and 302.4 of the 2004 R-IRR of the 1977 NBCP, while not applicable to R.A. No. 9266, is being widely used by the CEs and their very willing supporters in the national and local governments, to subvert the full implementation and enforcement of R.A. No. 9266, a valid and subsisting law;

WHEREAS, the artificial extra-legal situation created by said national and local government officials is grossly disadvantageous to RLAs despite the full effectivity of RA No. 9266 and to the general public which is unduly deprived of the rightful regulated professional’s services; 


WHEREAS, RLAs have intervened in the said case and have moved to lift the injunction as early as December 2005 (more than 2 years ago), without any action from the court to date;

WHEREAS, the court’s decision on the case has not yet been promulgated for almost 2 years to date (reckoned from memoranda submittals in February 2006); 

WHEREAS, in September 2006, DPWH Secretary Hermogenes Ebdane, Jr. issued a Memorandum/ Order allowing civil engineers (CEs) to prepare sign and seal architectural documents in clear/ willful violation of  R.A. No. 9266 and of Sec. 302 of P.D. 1096 itself;
WHEREAS, the said DPWH order specifically undermines and usurps the powers and functions of the PRBoA, and by extension, that of the PRC, to exclusively regulate the practice of the profession of architecture in the Philippines i.e. powers and functions not delegated upon the DPWH Secretary;  
WHEREAS, the DPWH Secretary has placed greater reliance on the injunction on 2 sections of the 2004 Revised IRR (portions of a mere executive issuance containing mere listings of documents for submission to the Office of the Building Official), of the 1977 NBCP rather than on the pertinent provisions of R.A. No. 9266, a valid and subsisting law, that limit the preparation and signing of architectural documents only to RLAs and that mandate all national and local government officials to implement and enforce R.A. No. 9266; 

WHEREAS, the DPWH Secretary’s and other national and local government officials have also placed greater importance on contempt of court charges rather than on the severe penalties prescribed for their violation/s of R.A. No. 9266;

WHEREAS, each day that passes unduly benefits the civil engineers (who are also regulated professionals under the aegis of the PRC), and who are officially allowed by the DPWH to prepare, sign and seal architectural documents in willful violation of the pertinent provisions of R.A. No. 9266 that limit the preparation, signing and sealing of architectural documents only to RLAs and that mandate all national and local government officials to implement said law;

WHEREAS, the reconstitution of the Professional Regulatory Board of Architecture (PRBoA) as mandated under Republic Act (R.A.) No. 9266, was completed in March 2007; 
WHEREAS, the Sec.7 Article II of  R.A. No. 9266 states:

“Powers and Functions of the Board. – The Board shall exercise the following specific powers, functions and responsibilities:

xxx

f. Monitor the conditions affecting the practice of architecture and adopt such measures as may be deemed proper for the enhancement and maintenance of high professional, ethical and technical standards of the profession; xxx”;

WHEREAS, the Sec.7 Article II of  R.A. No. 9266 states: 
“Grounds for Suspension or Removal of Members of the Board. – The President of the Philippines, upon the recommendation of the Commission, after giving the concerned member an opportunity to defend himself in a proper administrative investigation to be conducted by the Commission, may suspend or remove any member on the following grounds:

a. Neglect of duty or incompetence;

b. Violation of tolerance of the violation of this Act, or its implementing rules and regulations or the Code of Ethical Conduct and Standards of Professional Practice;”
WHEREAS, the Sec.44 Article V of  R.A. No. 9266 states: 
“Enforcement of the Act. - It shall be the primary duty of the Commission and the Board to effectively enforce the provision of this Act. All duly constituted law enforcement agencies and officers of national, provincial, city or municipal government or of any political subdivision thereof, shall, upon the call or request of the Commission or the Board, render assistance in enforcing the provisions of this Act and to prosecute any person violating the provisions of the same. The Secretary of Justice or his duly designated representative shall act as legal adviser to the Commission and the Board and shall render legal assistance as may be necessary in carrying out the provisions of this Act. xxx
The Board shall assist the Commission, Board or the aforementioned officers of the law, (sic) cases of illegal practice or violations of this Act committed by any person or party.

The Board shall assist the Commission in filing the appropriate charges through the concerned prosecution office in accordance with law and the Rules of Court.”
WHEREAS, the Sec.3 (18) Rule I of  the Implementing Rules and Regulations (IRR) of R.A. No. 9266, as covered by PRBoA Resolution No. 7, Series of 2004, approved by the PRC in September 2004, and effective 01 December 2004, states: 
(18) “Architectural Documents” means an architectural drawings, specifications, and other outputs of an Architect that only an Architect can sign and seal consisting, among others, of vicinity maps, site development plans, architectural program, perspective drawings, architectural floor plans, elevations, sections, ceiling plans, schedules, detailed drawings, technical specifications and cost estimates, and other instruments of service in any form.”

WHEREAS, the reconstituted PRBoA has continually campaigned in 2007 with the executive branch of the Philippine Government to have R.A. No. 9266 fully implemented and enforced, with mixed results; 

WHEREAS, as part of said PRBoA campaign with the executive branch of government, the PRBoA officially wrote in mid-2007 both DPWH OIC Manuel Bonoan and DPWH Sec. Hermogenes B. Ebdane, Jr. requesting that they officially furnish the PRBoA their legal basis/ bases for allowing civil engineers to continue to prepare, sign and seal architectural documents, as contained in their promulgated Memos/ Orders in 2006 and 2007; 
WHEREAS, said official letters by the PRBoA to the DPWH, while dealing with matters of national importance, both merited no reply to date, a serious violation of R.A. No. 6713;

WHEREAS, the PRBoA also requested the DoJ in mid-2007 to render an opinion anew on the matter of the preparation, signing and sealing of architectural documents, and thereafter, the DoJ instructed the Professional Regulation Commission (PRC) to resolve the issue;

WHEREAS, the PRBoA has officially requested the PRC on several occasions, from early 2007 through late 2007, to officially rule on the matter of the preparation, signing and sealing of architectural documents;
WHEREAS, PRC in its letter to the PRBoA dated 06 November 2007 suggested that to terminate the controversy, the most appropriate remedy is to file a Petition for Declaratory Relief (a civil proceeding) before the proper court to finally determine the rights of the concerned professionals insofar as the preparation, signing and sealing of architectural documents is concerned;
WHEREAS, the PRC in the same letter to the PRBoA, likewise suggested that a status quo be maintained between the PRBoA and the PRB of Civil Engineering (PRBoCE) pending the judicial construction of the term “architectural documents”;
WHEREAS, lawyers consulted by the PRBoA are one in saying that civil actions to enforce R.A. No. 9266 are the least effective since aside from the time element, civil cases shall only heighten public perception that both the PRC and the PRBoA may be incapable of fully implementing R.A. No. 9266, their primary mandates under the same law and that both entities may also appear to be doubtful of the efficacy of R.A. No. 9266, despite its full effectivity;

WHEREAS, the same lawyers consulted by the PRBoA have also determined that the present acts of public officials that are grossly prejudicial to RLAs, are clearly violative of R.A. No. 9266, making such entities liable for multiple counts of administrative and criminal violations under several statutes;
WHEREAS, in accordance with the authentic Sec. 302 of P.D. No. 1096, in accordance with the multiple provisions of R.A. No. 9266, a special law limiting the preparation, signing and sealing of architectural documents only to RLAs and in accordance with the promulgated DoJ legal opinions, the PRC suggested status quo must and can only mean that architectural documents are only for RLAs to prepare, sign and seal, since this condition has not changed since the 1950 enactment of R.A. No. 545 and the 1977 promulgation of P.D. No. 1096, particularly its authentic and non-intercalated version of Sec. 302;

WHEREAS, there is no writ of preliminary injunction on any provision of R.A. No. 9266 nor on any provision of its IRR;

WHEREAS, there is no pending legal question on the constitutionality of any provision of Republic Act (R.A.) No. 9266 nor of any provision of its IRR nor of any of the derivative regulations issued in the name of R.A. No. 9266 or of its predecessor laws, R.A. No. 1581 of 1956 and R.A. No. 545 of 1950;
WHEREAS, since there is no injunction nor legal question on any provision of R.A. No. 9266, its IRR and derivative regulations and since the law has been in effect for almost four (4.0) years, there is serious need to implement and enforce the same immediately;

WHEREAS, officials of the national and local governments, such as DPWH Sec. Ebdane, possibly other Cabinet Secretaries and other officers of national agencies as well as various city/ municipal executives nationwide, have continually and willfully violated R.A. No. 9266 by citing certain legal arguments that do not in any way affect the status of R.A. No. 9266 as a valid and subsisting law; 
WHEREAS, the acts of these national and local government officials appear to be clearly intended to give undue advantage to entities other than registered and licensed architects (RLAs), to practice the regulated profession of architecture, and in so doing have not only disenfranchised RLAs from fully enjoying the privilege granted to them by the state but have also contributed to their marginalization and have prevented the same from fulfilling their rightful role in Philippine society;

WHEREAS, since public entities in their official capacities are being cited as respondents in the administrative, criminal and/ or civil complaints to be filed by the PRBoA, the PRBoA must hire a private counsel to act on its behalf;


WHEREFORE, the PRBoA hereby RESOLVES, as it so RESOLVES, to file administrative, criminal and/or civil complaints against the DPWH Secretary Hermogenes B. Ebdane, Jr. at the soonest possible date, for his culpable violations of R.A. No. 9266, P.D. No. 1096 and other applicable statutes and executive issuances, including but not limited to R.A. No. 3019, R.A. No. 6713, R.A. 8981, the Revised Penal Code, the Civil Code, E.O. 292 (Administrative Code) and others; 
FURTHER RESOLVED, that other national and local government officials who have continually violated R.A. No. 9266 be similarly charged; and

FURTHER RESOLVED, that the Chairman of the PRBoA represent and speak for the PRBoA in the filing of such administrative, criminal and/or civil complaints against the DPWH Secretary Hermogenes, other national and local government officials, et. al. during the pendency of said cases, or while he is still Chairman of the PRBoA;

RESOLVED FINALLY, that the PRBoA retain the services of a private counsel to actively represent the PRBoA and to collaborate with the PRC (and/or the PRC Legal and Investigation Division), on an absolute need basis, in the preparation and filing of the pertinent administrative and criminal complaints (and/or civil complaint/s as warranted) against said public officials, starting with DPWH Secretary Ebdane, and to represent the PRBoA during the pendency of said cases.
Done in the City of Manila this 5th day of February 2008.

ORIGINAL SIGNED
ARMANDO N. ALLÍ
Chairman
    ORIGINAL SIGNED


                                  ORIGINAL SIGNED

ANGELINE T. CHUA CHIACO



     MARIETTA B. SEGOVIA
                   Member
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